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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD CLERK’S OFFT”r

PEOPLEOF THE STATEOFILLINOIS, ) JUN 4 20o~) STATE OFIWN~

Complainant, ) POllUtfOfl Con tro/ Boarjj

v. ) PCB 99-134
)

PEABODY COAL COMPANY, aDelaware )
corporation, )

)
Respondent. )

RESPONDENT’S RENEWED MOTION FOR LEAVE TO FILE SURREPLY

Respondent,PeabodyCoalCompany(“PCC”), herebyrespectfullyrenewsits motion for

leaveto file a surreply in oppositionto Complainant’sMotion To StrikeAffirmative Defenses

filed on oraboutFebruary3, 2003 (“State’sMotion”), on thegrounds(1) that it appearsfrom the

termsof HearingOfficerOrderdatedMay 20, 2003that PCC’sinitial motion in this regardwas

deficientin its effort to clearlyarticulatewhy it is appropriate— andin no wayanextraordinary

proposition— for PCCto file a surreplydirectedto the State’sMotion; (2) that PCC’s initial

motion in this regardalso apparentlywasdeficientin its effort to articulatetheprejudiceto PCC

that will result if it is not grantedleaveto file a surreplydirectedto the State’sMotion; and

(3) that denyingPCCleaveto file a surreplydirectedto theState’sMotion deniesPCCthe even

handedtreatmentof the partieswith respectto proceduralmattersto which every litigant in

proceedingsbeforethis Boardis entitled,asmorefully discussedbelow.

First, theparties’handlingof theState’sMotion hasproceededin an unusualmannerto

someextent. PCCbelievesthat all of its affirmative defensesassetforth in its Answer to the

State’sThird AmendedComplaint(“Complaint”) pledsufficient factswith sufficient specificity
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and clarity to satisfy the requirementsof 35 Ill. Adm. Code § 103.204(d)and that the State’s

repeatedassertionsthat it hasno ideawhat aspectsof the parties’ extremelycloseregulatory

relationshipin cOnnectionwith PCC’sEagleNo. 2 Mine over thepast45 yearshavegivenrise to

PCC’saffirmative defensesis bogus. NonethelessPCCoptedin its initial responseto theState’s

Complaint1to elaborateuponthefactualbasesfor thosedefensesin an effort (1) to advancethe

processof settling thepleadingsin this caseby providing a morecompletefactualbackground

againstwhich theBoardcanevaluatetheparties’legal contentions;(2) to avoidOr atleastlimit

thepossibilitieseither(a) that theBoardwould requirePCCto pleadthefactualbasesfor certain

of its affirmative defensesin greaterdetailbeforeconsideringthe State’slegal cont~ntions,or

(b) that the Board would rule that certain PCCaffirmative defensesmight theoreticallybe

availableto it but requirePCC to pleadadditional factsto seeif theelementsof suchdefenses

areclaimed to existhere;and (3) to obtain someguidancefrom the Board asto what greater

degree,if any, of detailedfactual allegationswould be requiredof PCC to support those

affirmative defensesthat theBoard might find to be availableto PCCif the elementsof those

defensescanbe proven,ratherthan creatinga situation in which the Board might determine

certaindefensesto beavailableto PCCundercertaincircumstancesbut in which PCCwould be

requiredto guessfor a secondtime what degreeof specificity of factualallegationswould be

requiredof it in orderto maintainthedefenses.

In its reply to PCC’s Response,2theStateacknowledgedboth (1) that PCC’sapproachto

this situation would contributeto the ultimate resolutionof the issuesraisedby the State’s

Motion in ajudicially economicmanner,in that PCC’sresponsehaseffectively consolidated

Respondents Brief In Opposition To The States Motion To Strike PCCs Affirmative Defenses

(Response),filed on or aboutApril 11,2003.
2Complainants Reply To Respondents Brief In OppositionTo Complainants Motion To Strike Respondents

Affirmative Defenses(Reply), filed on oraboutApril 28,2003.
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whatotherwisewell couldhavebeena two-stepprocessof settlingthe pleadingsinto oneinitial

stepthat will enablethe Board to fully resolveat leastsomeof theseissuesmore quickly and

with less effort on its part andthatof the partiesthanwould otherwisehavebeenthecase;and

(2) that, asaresult,certainof its argumentssetforth in its Replywerebeingassertedfor thefirst

timein supportof theState’sMotion in light of PCC’s expositionof additionalfactsuponwhich

it in part basescertain of its affirmative defenses. Thus,this is not a situation in which PCC

simplywantsto havethelastword (or at leastasecondword) on theState’sMotion; rather,it is

a situation in which PCCseeksan opportunity to have someword on certainof the State’s

arguments.

Second,asPCCnotedin its initial motion for leaveto file asurreply,it hasa dueprocess

right to respondto all of the State’sargumentsassertedin support of the State’sMotion.

However,asperhapsnot sufficiently explicitly statedby PCCearlier,this is notamatterof mere

formality. Rather,PCCindeedwill besubstantiallyprejudicedif it is deniedanyopportunityto

respondto theattackson its affirmative defensesassertedfor thevery first time by theStatein its

Reply. Most obviously,of course,theBoard otherwisewill bepresentedwithout somuchasa

PCCcontentionthat the State’snewargumentsarewithout merit, muchlessa demonstrationas

to why that is so. Furthermore,if PCCis not allowedto articulateits counterargumentsto the

State’snew argumentsat this time, a court reviewing theseproceedingsmight erroneously

concludethat PCChaswaivedits argumentsagainstthe State’snewcontentionsbecausethey

were not presentedin connectionwith the dispositionof the State’sMotion. In short, PCC

would be fundamentallyand substantiallyprejudicedif the Statewere to be allowedthe Qniy

word with respectto thoseargumentsin supportof theState’sMotion assertedfor thefirst time

in its Reply.
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Third, it would seemto be amatterof fundamentalfairnessfor PCCto beaffordedthe

samedegreeof considerationthat theStatehasreceivedwith respectto settlingthepleadingsin

this case. The Statefiled its initial complaint on March 25, 1999. Its AmendedComplaint,

SecondAmendedComplaint,Third AmendedComplaint, and a revisedversion of the Third

AmendedComplaint~ afourth amendedcomplaint)followed,with the lastofthesenot being

filed until October24, 2002,threeyearsand eight monthslater. In contrast,PCChasto date

filed a single answerthat included 16 affirmative defenses,one of which ‘PCC hasnow

voluntarily withdrawn,and~asinglebrief that includessomefurtherexplanationof thefactual

basesfor certainof its fifteen remainingaffirmative defenses.

It would be significantly disparatetreatmentof the partiesfor PCCto be allowedno

furthereffort to statethe basesfor its affirmative defensesin light of theparties’handlingof the

State’sMotion to date. Thatis, on theonehand,theStatehasbeenaffordedfive opportunitiesto

plead its case. On the other hand, PCC hashad one opportunity to plead its case,one

opportunity to respondto the State’sMotion setting forth the State’sinitial attacksupon that

pleading— and~ opportunityto respondto theState’sattackson that pleadingpresentedfor

thefirst timein its Reply.

In summary,by this motion, PCCseeksnothingmore than fair treatment. It will be

severelyprejudicedin its ability to defendthe State’scaseagainstit if it is denied any

opportunityto respondto thoseattacksupon its affirmative defensesassertedby theStatefor the

first time in its Reply. For thereasonsdiscussedabove,theBoardshould grantthis motion and

acceptPCC’ssurreplyfor filing, astenderedherewith.
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Date: June3, 2003

Respectfullysubmitted,

PEABODYCOAL COMPANY

By its attorneys

BLACKWELL SANDERSPEPERMARTIN LLP
Two PershingSquare,Suite1000
2300Main Street
PostOffice Box 419777
KansasCity, Missouri 64141-6777
(816)983-8000(phone)
(816)983-8080(fax)
wblanton@blackwellsanders.com(e-mail)

Stephen / edinger
HEDINGER LAW OFFICE
2601SouthFifth Street
Springfield, IL 62703
(217)523-2753(phone)
(217)523-4366(fax)
hedinger@cityscape.net(e-mail)
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Respectfullysubmitted,

PEABODY COAL COMPANY

By. its attorneys

I :11
W~.Bla~on
BLACKWELL SANDERSPEPERMARTIN LLP
Two PershingSquare,Suite1000
2300Main Street
PostOffice Box 419777
KansasCity, Missouri 64141-6777
(816)983-8000(phone) /

(816)983-8080(fax)
wblanton@blackwellsanders.com(e-mail)

HEDINGERLAW OFFICE
2601 SouthFifth Street
Springfield, IL 62703
(217)523-2753(phone)
(217)523-4366(fax)
hedinger@cityscape.net(e-mail)
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

RECEiVED(‘~K’F OFFICE
PEOPLEOFTHE STATEOFILLINOIS, ) jUN 4 Z003

Complainant, ) ~. u~tI NOIS

pollution Control Boardv. ) PCB 99-134
)

PEABODY COAL COMPANY, a Delaware )
corporation, )

)
Respondent. )

RESPONDENT’SSURREPLY IN OPPOSITION TO STATE’S
MOTION TO STRIKERESPONDENT’SAFFIRMATIVE DEFENSES

Respondent,PeabodyCoal Company(“PCC”), herebysubmitsits surreplyin opposition

to the State’sMotion To StrikeRespondent’sAffirmative Defenses(“State’sMotion”), filed on

or aboutFebruary3, 2003. This surreplyaddressesonly thoseargumentsin support of the

State’sMotion first articulatedin the State’sReply To Respondent’sBrief In OppositionTo

Complainant’sMotion To StrikeRespondent’sAffirmative Defenses(“Reply”), filed on or about

April 28, 2003. Someof thosenew argumentshavebeendirectedto more thanone of PCC’s

affirmativedefensesand will be addressedfirst below. The othernewargumentsthenwill be

addressedin connectionwith thesingle affirmative defenseto which eachis directed.

DISCUSSION1

A. As to DisputedFacts.

In responseto PCC’sexpositionof additionalfactsuponwhich certainof its affirmative

defensesarebasedin part,the Statehasin its Reply in severalinstances2eitherdisputedPCC’s

All acronymsand shortenedtermsusedin this surreplyhave the samemeaningas usedin Respondents

Brief In OppositionTo Complainants Motion To Strike Respondents Affirmative Defenses,filed by PCCon or
aboutApril 11,2003,unlessspecificallystatedotherwise.
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statementsof fact or set forth statementsof allegedfact to support argumentsdenigrating

statementsof fact by PCC. All suchfactual assertionsby the Statemustbe disregardedat this

stageof the proceedings,asPCC’s allegationsof fact from which its affirmative defensesarise

mustbe takenastrue for the purposeof evaluatingthe legal sufficiencyof thosedefenses.~

ColeTaylorBank v. RoweIndustries,Inc., PCB001-173,2002Ill. ENV> LEXIS 330, at *6.7

(June6, 2002).Therewill be time enoughlater for the determinationof whoseversionof the

factsis accurate.

B. As To The Nature Of The State

In its discussionof severalof PCC’saffirmative defenses,3theStatecontendsthatPCC’s

pleadingof its defensesis legally inadequatebecausePCChaspledits defenseson thebasisof

the Stateconstitutinga singleentity. According to the State,PCCshouldbe requiredto plead

with specificityjustwhich stateagency(or probablyevenbetteryet,which stateemployee)did

or said what when with respectto the conductfrom which a given defensearisesin part.

Furthermore,the Statecontendsthat sinceit haschosento baseits claims againstPCC in this

caseon two statutesand their respectiveimplementingregulationsfor which the Illinois

EnvironmentalProtectionAgency (“IEPA”) has primary responsibility within the State’s

executivebranchthat it is only the conductof IEPA that may give rise to a PCC affirmative

defense.Neithercontentionhasmerit.

The Complainantin this caseis identified in the State’scurrentversionof its Third

AmendedComplaint (“Complaint”) as the “People of the State of Illinois,” which PCC

understandsto be the conventionalcharacterizationof the Stateof Illinois in an enforcement

2 ~ Replyargumentsdirectedto PCCs Fourth,Seventh,Eighth, Tenth, Eleventh,Twelfth, andFourteenth

Affirmative Defenses.

~ Reply argumentsdirectedto PCCsFourth,Fifth, EleventhandTwelfth Affirmative Defenses.
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proceedinglike this one,fl~ IEPA. Furthermore,only CountI of theComplainthasostensibly

beenbroughtby the Attorney Generalof Illinois (“AG”) on behalfof IEPA; CountsII and III

purportedlyarebeingprosecutedby theAG at herown instanceon behalfof thePeopleof the

Stateof Illinois, j~,,the Stateof Illinois. Thereforeit is the Stateof Illinois andgfl of its

agenciesand otherpolitical and administrativestructureshavingsomeresponsibility for the

mattersthat are thesubjectof this casewhoseconductmaybe examinedand evaluatedin the

contextof PCC’saffirmative defenses.

Furthermore,it hasbeentheState’sdecisionsalonethat havedivided the responsibilities

for regulatingcoal mining operationsin Illinois amongvariousagenciesatvarioustimesrelevant

to the issuesin this case. It hasbeenthe State’schoicesas to which agencieshavewhat

responsibilitieswith respectto PCC’smining, coal mining refusedisposal,and otheractivities

that are at issue in this case. Similarly, it is the State that hasconstructedthe various

mechanismsby which its agenciesresponsiblefor regulatingvariousaspectsof PCC’sconductat

issuein this caseshareinformationin this regard.

Accordingly, for the State to insist that PCC explain to the Stateits own regulatory

structuresapplicableto coalmining operationsin Illinois on adetailedlevel astheyhaveexisted

from time to time throughouttheentire 45-yearperiodunderwhich PCC’sconductin question

hasbeenscrutinizedby variousstateagencies(usuallymorethanoneat atime) on morethan80

occasionsis preposterous.But not more so than the State’sclaimedinability to understand

which of its own agencieshadwhich responsibilitiesatvarioustimes for evaluatingPeabody’s

proposed,ongoing,and pastmining activities,‘administeringthe permit programsapplicableto

thoseactivities,evaluatingthoseactivitiesin thecontextof theagencies’respectiveenforcement

authorities,and otherwisecarryingout their regulatoryresponsibilitiesvis-a-vis thoseactivities.
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Nevertheless,in orderto helpthe Stateout in analyzinghow its own regulatorystructureshave

functionedover the years,PCCnotesthat the regulationof its mining activities generallyhas

beenthe responsibilityof the Office of Mines and Mineralswithin the Departmentof Natural

Resourcesand its predecessoragency,the former Departmentof Mine and Minerals;while

responsibilityfor regulatingPCC’s coalmining refusedisposalactivitiesandotheractivitiesthat

havethepotentialto resultin the dischargeof pollutantsinto surfacewaterortheir releaseinto

groundwaterhasbeentheresponsibilityof IEPA and its predecessoragency.4 For moredetails

asto how~theseagencieshaveinteractedwith PCCover theyears,PCCsuggeststhat theState

review its own files relating to its ongoingpermitting, inspectionand other review of, and

evaluationof PCC’s mining activities and interview its own employeeswho carriedout these

tasks.

C. As To PossibleRe-Pleading

In its Reply,theStaterepeatedlyurgestheBoardto denyPCCleaveto re-pleadany of its

affirmative defenses.5By doing so, theStateseeksan unevenplaying field in this case.

“ Not so incidentally,the States repeatedcontentionin associationwith theseattacks that PCCs statement
that the Stateauthorizedthe coal mining refusedisposaland otheractivities complainedofby the Statein this case
constitutesa legal conclusionratherthan anallegation of fact requirestwo responses.First, when(a) the States
statutesandregulationsprohibit the disposalof coalmining refuseon or in the groundwithout a permit and prohibit
the dischargeof pollutantsinto surfacewatersof the Statewithout a permit,but (b) IEPA has issuedPCCa seriesof
permits that allow it to do both of thosethings for many years,then (c) it doesnot seemunreasonableto statethat
the Statehasauthorizedthoseactivities as a matterof f~. In any event,theStates apparentcontentionthat an
affirmative defensemay not contain any conclusionof law is fundamentallyunsound. PCCis unawareof ~
pleadingsystemin which affirmativedefensesdo not includea statement(howeverbrief) of the legaltheoriesupon
which the pleadercontendsliability in a caseis avoided,includingan explicit legal conclusionin that regard. The
Illinois pleadingsystemmerelyexpresslyrequiresIn addition a statementof factsthat justify the applicationof a
given legal principleof avoidancein a given case,statedin sufficient detail to fairly place the prosecutingpartyon
noticeof the issuesto be resolvedat trial, not constitutean initial statementof proposedfindings of detailedfacts.
Thereis nothing in 35 Ill. Adm. Code/ 103.204(d)that prohibits the pleadingof ultimatefacts,which the State
inaccuratelycharacterizesas legalconclusions.

~ Reply argumentdirected to PCCs Tenth Affirmative Defensesand theStates requestfor relief statedat
theendthereof.
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It would seemto be a matterof fundamentalfairnessfor PCCto be affordedthe same

degreeof considerationthat the Statehasreceivedwith respectto ‘settling the pleadingsin this

case.The Statefiled its initial complaint on March 25, 1999. Its AmendedComplaint,Second

AmendedComplaint,ThirdAmendedComplaint,and a revisedversionof the ThirdAmended

Complaint(.i&., a fourthamendedcomplaint)followed,with the lastof thesenot beingfiled until

October24, 2002, filed threeyearsandeight monthslater. In contrast,PCChasto datefiled a

singleanswerthat included 16 affirmative defenses,one of which PCChasnow voluntarily

withdrawii, and a single brief that includessomefurther explanationof the factualbasesfor

certainof its fifteenremainingaffirmative defenses.

It would be significantly disparatetreatmentof the partiesfor PCCto be allowed no

furthereffort to statethebasesfor its affirmative defensesin light of theparties’handlingof the

State’sMotion to date.Thatis, on theone hand,theStatehasbeenaffordedfive opportunitiesto

plead its case. On the other hand, PCC has had one opportunity to plead its case,one

opportunity to respondto the State’sMotion settingforth the State’sinitial attacksupon that

pleading— and~ opportunityto respondto the State’sattackson that pleadingpresentedfor

thefirst time in its Reply. .

In summary,by this motion, PCCseeksnothingmore than fair treatment. It will be

severelyprejudicedin its ability to defend the State’s caseagainstit if it is deniedany

opportunityto respondto thoseattacksuponits affirmative defensesassertedby theStatefor the

first time in its Reply.
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D. As To Individual Defenses

First and SecondAffirmative Defenses

Contrary to the State’s contention,PCC doesnot contendthat the 180-daynotice

requirementof Section31 shouldbe appliedretroactivelyhere. Rather,PCCcontendsthat

applyingSection31 prospectivelymeansthat JEPAis by theexpresstermsof Section31 barred

from prosecutingclaims of violations of the Act that occurredmore than 180 daysbefore the

effectivedateof Section31.

PCCacknowledgesthatthis Boardhasruled contraryto PCC’spositionwith respectto

this issuein the casescited by the State. However,PCC respectfullyrequeststhe Board to

reconsiderits positionon this issue; and PCCneverthelessadheresto its contentionsin this

regardin orderto preservethis issuefor reviewin theeventof futurereviewof certainaspectsof

this caseby thecourts.

FourthAffirmative Defense

First, theState’sassertionthat IDNR (andby implication)no stateagencycouldregulate

PCC’sdisposalpracticesattheMine prior to August1, 1985 is categoricallyinaccurate.Chapter

Four of this Board’sRules establishedregulationsapplicableto PCC’s coal mining refuse

disposalpractices,aswell asPCC’s dischargeof wateraccumulatedat theMine into thewaters

of Illinois, at all timesprior to theChapterFourruleseitherbeingsupersededby otherregulatory

programsor simplybeingre-codified. Specifically,DMM issuedpermitsto PCCauthorizingthe

coal mining refusedisposalpracticesand dischargesto surfacewaterat issuein this casein

accordancewith the ChapterFour regulations,and DMM inspectorsconductedperiodic

inspectionsof thosePCC activities to determinewhetherthey were being carried out in

accordancewith the terms of PCC’s ChapterFourpermits andconfirmedthat to be the case.

KC-1O92147-1~~~
2597/3



More specifically, asaresultof its inspectors’reports,DMM waswell awareof PCC’sdisposal

of coalmining refusein trenchesandat no time took any actioneitherdirectedto PCCorwithin

the agencythat suggestedthat DMM consideredthis to be either non-compliance’with the

provisionsof PCC’sChapterFourpermitsor an environmentalproblemgenerally.

Second,the State’suggestionin its Reply that there is some significance in DMM

prohibiting PCCfrom continuingto disposeof coal mining refusein trenchesat the Mine in

1985 is. interesting. It is PCC’s understandingthat the State complainsin this caseof PCC

disposing.ofcoalmining refuseon or in thegroundat theMine generally. If theStatehasnow

determinedthatits claimsagainstPCCare basedonly uponthedisposalof coalmining refusein

trenches,the Stateshould clarify its presentcontentionsin that regardforthwith (perhapsby

seekingleaveto file a Fourth AmendedComplaint— or maybejust a third versionof its Third

AmendedComplaint).

Seventhand Eighth Affirmative Defenses

First, the State’ssuspicionthat PCCknowingly reversedthe order of its Seventhand

Eighth Defensesin its discussionof thosedefensesin its Responseis not accurate.The reversal

of order was inadvertent;and it is in no way affectedPCC’s substantivediscussionof those

defensesin its Response.However,PCC’s counselapologizesto the Board and the State’s

counselfor any inconveniencethis occurrencemayhavecausedthem.

Second,contraryto theState’sassertion,thesettlementagreementbetweenPCCandthe

SalineValley ConservancyDistrict (“District”) is not subjectto thejurisdictionof any federal

court. As PCChasprovideda copyof that settlementagreementto theState,andtheStatehas

accessto thecourt files pertainingto theDistrict’s lawsuitagainstPCC,theState’scommentsin

this regardareinexplicable.
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Third, the State’scommentsregardingthis Board’sSubtitle D regulationsis6 totally

irrelevantto any issuein this case.Thoseregulationswereduly promulgatedby this Board and

have been in effect for more than 20 years. There is currently no proceedingin any

administrativeor judicial forum by which any legal challengeto those regulationshasbeen

initiated. Although disagreementsregardingthe proprietyof the SubtitleD regulationsamong

certainstateand federal regulators,membersof the coal industry, and environmentalgroups

havearisenin thecontextof an NPDES permitcaseand areongoing,the SubtitleD regulations

arecurrentlyapartof Illinois law andmaynot simply be disregardedby theState.

Ninth Affirmative Defense

The State’sassertionsin its Reply regardingPCC’s Ninth Affirmative Defenseare

puzzling. Has theStateabandonedits claimsasset forth in CountsI and II of its Complaintthat

PCChasviolatedSection 12(a)and (d) of theAct? Is theStategenerallystill basingits claims

againstPCCin this caseon thetheoriesassertedin its Complaintor is it now basingthem on

thosestatedin its Reply,whichareclearlycontraryto thosestatedin theComplaint?

Tenth Affirmative Defense

In light of the manycoal mining operationsin Illinois conductedduring the 45-year

periodcoveredby this case,theState’sability to point to oneotherenforcementcasepurportedly

similar to this onehardlydefeatsPCC’sTenthAffirmative Defenseasa matteroflaw.

Eleventh Affirmative Defense

TheStatedoesnot disputethefact that theNOV IEPA issuedto PCCdo ~ containany

allegationthat PCChascaused“waterpollution” or depositedcontaminantsupontheland soas

to createawaterpollution hazard.” Nor doestheStateassertthat anysuchcontentionwasever

6 ~ ~ Adm. Code,SubtitleD.
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articulatedto PCC in any correspondence,conversation,or meetingbetweenIEPA and PCC

representativesat any time prior to this casebeing referredby IEPA to theAG. Nor doesthe

Statecontendthatit everarticulatedthe legal theoriesthatPCC’s conductcomplainedof in this

casethreatenedand caused“waterpollution” prior to thefiling of the original complaintin this

case.7

The purposeof the Section 31 notice provision is to give the recipientof an NOV a

statementof IEPA’s factualandlegal contentionsasto an allegedviolation of theAct. It is not

merely anannouncementthat the agencyis unhappyandan invitation for the recipientto ask

“Why?”

Fifteenth Affirmative Defense

The Stateshould re-readits Complaint,which clearly identifies which of the water

quality standardsallegedlyapplicableat various locationsat varioustimes allegedlyhavebeen

violatedby PCC. TheState’smeticulouspresentationin this regardshowson its facewhich of

thosegroundwaterstandardshavebeensupersededand no longerwerein effectby the time the

Complaintcasewasfiled.

CONCLUSION

For the reasonsdiscussedaboveand in PCC’s Response,the State’sMotion should be

deniedor, in thealternative,PCCshouldbegrantedleaveto file anamendedanswerto address

any pleadingdeficienciesin its original answerdeterminedby theBoardto exist in connection

with its dispositionof theState’sMotion.

~Of course,if the Statetruly is now contendingby all Countsof its Complaint only that PCCs conducthas
causedexceedancesof various groundwaterstandardsallegedly applicableat certainplacesat certaintimes,as
suggestedby its Replycommentsdirected to PCCs Ninth Affirmative defense,that may or may not havesome
significanceasto this defense.
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Date: June3, 2003

Respectfullysubmitted,

PEABODY COAL COMPANY

By its attorneys

~
W. C. Blanton
BLACKWELL SANDERSPEPERMARTIN LLP
Two PershingSquare,Suite1000
2300Main Street
PostOffice Box 419777
KansasCity, Missouri 64141-6777
(816)983-8000(phone)
(816)983-8080(fax)

‘StephenF
HEDINGERLAW OFFICE
2601 SouthFifth Street

‘Springfield, IL 62703
(217)523-2753(phone)
(217)523-4366(fax)
hedinger@cityscape.net(e-mail)
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